
Robert Hammond  

@aol.com 

 

 

July 17, 2015 

 

Office of the Judge Advocate General 

General Litigation Division (Code 14) 

1322 Patterson Ave., SE, Suite 3000 

Washington Navy Yard, DC 20374-5066 

 

Subject: Appeal of My FOIA Request – Performance Standards of Robin Patterson, Head, 

Department of the Navy (DON) PA/FOIA Program Office 

  
My Personal Reference Number: FOIA DON 15-B 
 
DON Assigned Agency FOIA Case Number DON- NAVY-2015 - 006938 
 

References: (a) The Freedom of Information Act (FOIA)  

                    (b) The Privacy Act 

                    (c) CFR 164.526 

                    (d) DoD 5700.7-R, September 1998, DoD Freedom of Information Act (FOIA) 

Program 

                    (e) DoD 6025.18-R, Jan. 24, 2003, DoD Health Information Privacy Regulation 

                    (e) Joint publication of U.S. Department of Justice, Executive Office of the 

President and U.S. General Services Administration of July 2011: “Your Right to 

Federal Records” (see http://publications.usa.gov/USAPubs.php?PubID=6080) 
                    (g) DoD 5400.11-R, May 14, 2007, Department of Defense Privacy Program 
                    (h) Department of Justice Freedom of Information Act Guide, May 2004 at 

Exemption 6 http://www.justice.gov/oip/foia-guide-2004-edition-exemption-6
  

Enclosure:  (1) My FOIA Request of June 20, 2015 Subject FOIA Request – Performance 

Standards of  Robin Patterson, Head, Department of the Navy (DON) PA/FOIA 

Program Office 

(2) DON final decision letter 5720, Ser DNS-36SF/15U106036 of 29 JUN 15 with 

responsive documents 

 

Dear Sir: 

 

This appeal is submitted under the references above for my FOIA request dated June 20, 2015 at 

Enclosure (1), which seeks records of the current performance standards of Ms. Robin Patterson 

as described below.  The Agency’s reply is at Enclosure (2).  The Agency is improperly denying 

portions of my request inappropriately citing the FOIA Exemption (b)(6) and asserting that 

release would constitute a clearly unwarranted invasion of personal privacy under 5 U.S.C. 

552(b)(6). There is no personal privacy interest in the information sought. This denial is 

(b) (6)

(b) (6)
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capricious, arbitrary and a misuse of the privacy exemption. In addition, some information has 

been reacted without a clear citation of the authorized exemption and the records provided are 

otherwise incomplete. 

 

Records Sought Under the FOIA. For the government official identified as Robin Patterson 

Head, Department of the Navy (DON) PA/FOIA Program Office, Office of the Chief of Naval 

Operations 2000 Navy Pentagon Washington, DC 20350-2000, I am respectfully seeking the 

current and most recent performance standards. Note that I am not seeking the performance 

evaluations, only the performance standards. Other agencies have freely released this information  

for their personnel without charge. 

 

Basis for Appeal.  

 

1. I am appealing that the Agency has redacted the information contained in block 3 of 

Enclosure (2) entitled EMPLOYE ID citing exemption (b). That is an improper citation. 

My appeal must be sustained on that basis and the agency must cite the specific 

exemption authorized under the FOIA. 

 

2. I am appealing that the Agency has improperly denied portions of my request under 5 

U.S.C. 552(b)(6) as shown below:  
 

a. Agency has redacted the information contained in block 5 of Enclosure (2) 

entitled GENERAL SCHEDULE (GS) GRADE AND STEP. This same 

information has been released for other Department of Navy personnel, including 

for Mr. G. E. Lattin, Director, Department of Navy General Litigation Division 

(Code 14) to whom this appeal is submitted. Moreover, release of this information 

is specifically authorized DoD 5400.11-R as shown below: 

 

DoD 5400.11-R, May 14, 2007, Department of Defense Privacy Program  

 

C4.2.2.5.1. DoD Civilian Employees: 

C4.2.2.5.1.1.1. Name. 

C4.2.2.5.1.1.2. Present and past position titles. 

C4.2.2.5.1.1.3. Present grade. 

C4.2.2.5.1.1.4. Present annual salary rate. 

C4.2.2.5.1.1.5. Present and past duty stations. 

C4.2.2.5.1.1.6. Office and duty telephone number. 

C4.2.2.5.1.1.7. Current Position Description. 

 

b. The Agency states that, “this record contains personally identifiable information 

(e.g . , names, phone numbers, and email addresses), which is exempt from 

disclosure under 5 U.S.C. § 552(b) (6), since release of this information would 

result in a clearly unwarranted invasion of personal privacy. The portions 

containing this information have been marked and redacted.” As shown above 

this information is specifically authorized for release and has been released for 

other Department of Navy personnel, including Mr. G. E. Lattin, Director, 
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Department of Navy General Litigation Division (Code 14) to whom this appeal 

is submitted. 

 

3. I am appealing that the Agency did not perform a reasonable search for responsive 

records and did not provide the specific record sought under the FOIA. Notwithstanding 

the improper denial above, the record provided is the interim performance appraisal, 

which is blank for critical elements and all other entries. The Agency did not provide the 

Performance Plan that is in effect for the beginning of the rating period containing the 

critical elements and other information.  

 

4. I am appealing that the Agency has cited an improper date for my FOIA request, which 

is dated June 20, 2015 (vice June 22, 2015 stated in the Agency’s letter) and was 

submitted via the web on June 20, 2015. 

 

Appellate Authority Action Requested. I am asking that:  

(1) each of the elements of the basis of my appeal be addressed separately;  

(2) each element of my appeal be sustained;  

(3) my FOIA request be remanded back to the Agency for direct reply to me; and, 

(4) I be granted new appellate rights following a subsequent reply by the Agency. 

  

Strong Presumption in Favor of Disclosure.  

o "In the Act generally, and particularly under Exemption (6), there is a strong 

presumption in favor of disclosure." Local 598 v. Department of Army Corps of 

Engineers, 841 F.2d 1459, 1463 (9th. Cir. 1988) (emphasis added). In that case, 

the Ninth Circuit reviewed the context of applicable Exemption 6 case law: 

 The Freedom of Information Act embodies a strong policy of disclosure 

and places a duty to disclose on federal agencies. As the district court 

recognized, 'disclosure, not secrecy, is the dominant objective of the Act.' 

Department of the Air Force v. Rose, 425 U.S. 352, 361, 96 S.Ct. 1592, 

1599, 48 L.Ed.2d 11 (1976). 'As a final and overriding guideline courts 

should always keep in mind the basic policy of the FOIA to encourage the 

maximum feasible public access to government information....' 

Nationwide Bldg. Maintenance, Inc. v. Sampson, 559 F.2d 704, 715 

(D.C.Cir.1977). As a consequence, the listed exemptions to the normal 

disclosure rule are to be construed narrowly. See Rose, 425 U.S. at 361, 96 

S.Ct. at 1599. This is particularly true of Exemption (6). Exemption (6) 

protects only against disclosure which amounts to a 'clearly unwarranted 

invasion of personal privacy.' That strong language 'instructs us to 'tilt the 

balance [of disclosure interests against privacy interests] in favor of 

disclosure.'"  
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 Id. (emphasis added), citing Washington Post Co. v. Department of Health 

and Human Servs., 690 F.2d 252, 261 (D.C.Cir.1982) (quoting Ditlow v. 

Shultz, 517 F.2d 166, 169 (D.C. Cir.1975)). 

 

This appeal is separate and distinct from any other appeals that I may file and may not be 

combined with any other appeal. I am not agreeing to combining separate appeals, as this would 

be improper, potentially distorting FOIA reporting to Congress and impeding separate judicial 

review (if that becomes necessary). If you deny all or any part of this appeal, please cite each 

specific exemption you think justifies your determination and notify me of further remedies 

available under the law.  

 

I will greatly appreciate your thoughtful consideration of my request. Please contact me if you 

have any questions regarding this request. Thank you in advance. 

 

With my respect,  

 

Robert Hammond 

 

 

  

        

(b) (6)
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processing appeals in a uniform, fair and consistent manner from all requesters. The requested 

records concern "the operations or activities of the government." Release of all records sought 

establishes accountability of government office and personnel. The disclosure is "likely to contribute" 

to an understanding of government operations or activities and contribute to an understanding of the 

subject by the public. This is a simple request. Records would likely be maintained by the 

WRNMMC Department Chief, HIPAA/Privacy Act/FOIA/Civil Liberties Office. 
 

Agreement to Pay Fees. I agree to pay fees for searching or copying the records up to $100. If the 

fees exceed this amount please advise me of the cost. I believe that the records that I am seeking 

contribute significantly to public understanding of the operations or activities of the 

Department of Defense. I do not believe that there should be any charge for providing these records, 

as there is public interest in government operations and procedures for correcting privacy act request 

and alleged Privacy Act violations in a uniform, fair and consistent manner for all 

requests/complaints. I am a private individual not seeking documents for commercial use, such that 

the following applies:  “No fees may be charged by any DoD Component if the costs of routine 

collection and processing of the fee are likely to equal or exceed the amount of the fee. With 

the exception of requesters seeking documents for a commercial use, Components shall provide the 

first two hours of search time, and the first one hundred pages of duplication without charge.” I 

would note that because I am requesting a PDF file, there should not be a per page copy fee. This is a 

simple request. All documents should have been consolidated into a case file, per governing laws, 

regulations and policies. Searching for records beyond the case files may be necessary, but there 

should not be a fee to the requester for any failure by DHA or WRNMMC to properly store all 

documents in the case file and retain them in accordance with an approved NARA 

record schedule.  Should you determine that that there is a charge for this request, please include the 

calculation of the charge and along with your determination of the costs of routine collection and 

processing of the fee. As there is public interest (discussed above), I am requesting a fee 

waiver. 
 

 

Some Applicable References. 
 

 Reference (a) states that for requests ‘that will require more than ten days for the agency to 

process, the FOIA requires agencies to assign a tracking number to your request. Each 

agency must provide a telephone number or website by which a requester can use the 

assigned tracking number to obtain information about the status of a pending request.”  

 DoD 5400.11-R, May 14, 2007, paragraph C3.1.1O. states: “Time Limits. “DoD 

Components normally shall provide access within 20 working days after receipt of the 

request. If access cannot be given within the 20 working day period, the requester shall be 

notified in an interim response.” Please provide me a tracking number for this request. 

 Reference (c) states, “DoD personnel are expected to comply with the FOIA, this Regulation, 

and DoD FOIA policy in both letter and spirit. This strict adherence is necessary to provide 

uniformity in the implementation of the DoD FOIA Program and to create conditions that will 

promote public trust.” 
 
I believe that I have adequately described the records that I am seeking. If you believe that my 

request is unclear, if you have any questions, or if there is anything else that you need from me to 

Enclosure (1) 
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